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This matter came on for hearing in January and February 2006 to
consider the due process hearing request submitted on June 30, 2005 and
supplemented on July 19, 2005. The purpose of the hearing was to
consider the due process hearing request of Petitioner’s parents seeking
a declaration that the Respondent §chool District has not offered a FAPE-
compliant IEP for éducationwservices to parentally-placed, privately-
educated-Petitioner.-Petitioner was represented by his mother. Respon-
dent school district was represented by Denise Lowell-Britt, Attorney at
Law. The hearing was conducted as a closed hearing.

Through this due process hearing request, Petitioner’s parents are
seeking a declaratory judg'ment that the Respondent School District has
not offered an appropriate IEP for Petitioner, that, because the Respon-
dent School District has not offered an appropriate IEP, Petitioner has no
obligation to enroll in the Respondent School District and that, because
thé Respondent School District has not offered an appropriate IEP,
Petitioner isr entitledﬂtdﬂcompensatory education at Respon'de'nt School

District’s expense!.

Having heard testimony of the witnesses, having read and

! Petitioner is also seeking additional compensatory education services based on a

claim of District-caused delay in convening an IEP conference.
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considered the exhibits admitted into evidence, having read and
considered the parties’ oral and written arguments and being fully advised
in the premises, the undersigned hearing officer now makes the following

findings of fact and conclusions of law and enters the following decision?.

FINDINGS OF FACT

1. Petitioner is a ./ear old male student who has attended .his
present private placement since 2004 when Petitioner’'s mother withdrew
him from the Respondent School District. To date, Petitioner continues to
reside with his parents within the boundaries of the Respondent School
District.

2. Since age ' Petitioner had been provided special education

services by the Respondent School District. Petitioner has been medically

diagnosed with ~ he has been medlcally and

psychologically diagnosed with oW 2nd he has been

diagnosed with a variety of SEEEEEEGGGEEGEGE A\ the time

Petitioner enrolled in the Respondent School District as a Wi

*The undersigned received the last volume of transcript from the hearing on March

14, 2006.




in 1998 following a psychoeducational evaluation, he was provided special

education services under the eligibility category of gy
L 4
3. In December 1998, Petitioner’'s mother wrote to a school official

and objected to Petitioner’s eligibility classification. In her December 8,

1998 letter, she wrote:

.. Initial evaluator [name deleted] concludes Peti-
tioner's [name deleted] eligibility will be “...JllP
SRR bascd on eligibility with a =
R . |
am opposed to the eligibility classification because
it does not reflect test scores documented in Initial
Evaluator’s [name deleted] evaluation. The eligibil-
ity classificgtidh also does not reflect Petitioner’s
[name deleted] present academic deficits. Some of
Petitioner’s [name deleted] scores in Initial Evalua-
tor’'s [name deleted] denote mild retardation. His
progress report dated August 20, 1998 through
November 4, 1998...exhibits profound deficits in all
documented areas of the general curriculum.
Because of the evaluation and present academic

~ deficits, I believe that SHNGEGREEGGGNGENU——
should be included in the NuNEEENSspccial
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education eligibility classification.

4. In late 1998, Petitioner’s eligibility classification was changed to

5. In 2001, Petitioner’s triennial re-evaluation was conducted. The

evaluation report stated:

Petitioner [nam'e deleted] began receiving services
in the Respondent School District [name defeted]

as a P nder the category of D
S c was then re-evaluated prior to

entering P and was found eligible to
receive services under the category of SR
S The MET team at the time,
however, suggested that Petitioner [name deleted]
be considered under the category of Ny
P :s soon as the school received a letter
) from Petitioner’s [name deleted] physician indicat-
~ing an _ Further evarluzartr:rriﬂéﬁ”
——was conducted in the Fall of the 1998 school yea,‘r
and Petitioner [name deleted] was found eligible to
receive special edUcation services under the

~category of NS based on the
individual labels of GENGNGGEGGNG— - d




NN In  the report, the
pyschologist..concluded that “Sui——————

S does not seem to accurately represent
Petitioner’s [name deleted] intellectual function”
and that “it is my opinion and the opinion of the
Multidisciplinary Evaluation Team that Petitioner

[name deleted] would more appropriately be

classified as having (NN - d

L]

6. Petitioner’'s mother agreed with the classification and further

agreed that no additional testing was necessary.

7. On January 9, 2002, the Multidisciplinary Evaluation Team met
to review Petitioner’s present levels and eligibility for continuing special

education services. The MET report states:

The MET team convened on 1/9/02 to review these

results (academic assessment, adaptive behavidlr"” -
assessment, speech/language assessment, hear- |

ing, vision) and determine whether Petitioner

[name deleted] remained eligible for special
education services and if eligible, in what areas.

After review and discussion, the team agreed that




Petitioner [name deleted] continued to meet the

criteria as a student with menbmessniiaeb 2 scd
on the following criteria: (1) s
P and (2) G A dditionally,

the team concurred that Petitioner [name deleted]
continues to demonstrate a need for special
education services as a result of these disabilities.
Petitioner [name deleted] also remains eligible for

G eaesmee. All of the partici-

pants in attendance at the meeting, including
Petitioner’s mother [name deleted] and the class-
room teachers, were in agreement with this deci-

sion...

8. In 2003, when Petitioner was .years old, Petitioner was re-
evaluated. The 2003 evaluator [name deleted] completed the evaluation
and, as part of the evaluation, Petitioner’'s mother participated in the
ﬂ Vineland Adaptive Behavior Scales (the Vine_lka»r_jﬁd evaluates developmental |
and adaptive behavior within the domains of communication, daily living
skili'l's and socialization). The evakluator wrdfé “Across these domains,
Petitioner [name deleted] consistently functioned at or below the three

year old level. He cannot initiate and proficiently complete daily living




skills consistent with same age peers. Petitioner’s mother [name deleted]
indicated she had to supervise Petitioner [name deleted] in all aspects of
daily living skills. In the area of communications, Petitioner [name
deleted] displayed many skill sets; however, he cannot reliably and
consistently execute the skill sets without assistance. His communication
domain score was also lowered by his significant difficulty in reading.
fffff Petitioner’s [name-deleted] highest score was in the area-of socialization.
Although this score was only at the S8lfmonth level, Petitioner [name
deleted] could display skills such as having a preferred friend, identifying
people by characteristics rather than their name, and he shows a strong
sense of emotional relatedness. Overall, Petitioner [name deleted]
functioned at the @@ month level in the Communications domain, a Elf
month level in Daily Living Skills domain and at the Willmonth level in the
Socialization domain. Petitioner's [name deleted] adaptive behavior
composite was less than the 0.1 percentile and consistent with the (R

month developriﬁrent equiva«leht”. The 2003 e\vlaluétcrconcluded that:

The results of this comprehensive pediatric
neuropsychological evaluation indicate that Peti-
tioner [name deleted] is a child who has a moder-




ate level of i BN He functions
consistently below the WilllER lcvel in

comparison to same age peers. As well, Petitioner
[name deleted] displays neuropsychological im-
pairments that necessitate his environment to be
highly structured, routine and consistent, in order
for him to function at his best. The results of this
evaluation also indicate Petitioner [name deleted]

has a R hich is the combination-of -
a Y - Y. Pcti-
tioner [name deleted] also has PR oS he
has not broken the numeric code nor has he

habituated an understanding of numbers. Finally,
Petitioner [name deleted] has intact sensory and
visual skills, however, as those skills require more
frontal mediation for purposeful and complex
execution, these skill sets became executed at the

impaired range.

9. On September 15, 2003, Petitioner’s eligibility for special

education services was re-affirmed as (iU consisting of an
- N P<titioner’s mother

agreed with the eligibility determination made on that date.

10. In March 2004, Petitioner’s mother withdrew Petitioner from the
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Respondent School District’.

11. On February 17, 2005, Petitioner's mother wrote to the
Respondent School Disfrict’s Superintendent stating “This letter shall
serve as a request for an individualized education program (‘IEP;)
meeting for Petitioner [name deleted]. The purpose of this meeting is to

develop an IEP for Petitioner [name deleted]. Thank you for your

__attention to our request, and we look forward to hearing from you”.

12. The Respondent Schoo.I District’s Special Education Director
responded to Petitioner's parents’ letter, asking Petitioner's mother to
offer three dates between March 21 and April 29 that she, Petitioner’s
mother, would be available for a meeting.

13. On March 1, 2005, Petitioner’s mother wrote to the Respondent
School District. She indicated that she was seeking an IEP for Petitioner
for the 2005-06 school yéar and she challenged the District’s offer of

three dates for a meeting on the basis that the District was required to

‘convene an IEP meeting within 15 days of the request.

14. The Respondent School District responded to Petitioner's

3Although not testified to by any witness, this finding comes from a Department of
Education letter to Petitioner’s parents dated May 3, 2005 as part of the Department’s

__response to Petitioner’s parents’ complaint against the Respondent School District. The

response was attached as an exhibit to the Respondent School District's Motion for

Summary Judgment dated November 2, 2005.
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mother’s March 1, 2005 letter by indicating that, because Petitioner is not
enrolled in the District and because the District did not place or refer
Petitioner to his private school, the 15 day rule for convening an IEP
meeting does not apply. The letter also stated “Based upon the advice of
legal counsel, the District is declining to schedule the requested IEP

meeting at this juncture. However, if you do intend to enroll Petitioner

- [name-deleted]as a student in the District for the 2005-2006 school

year, you may enroll him after the current school year ends, and the

District will schedule an IEP meeting to be scheduled prior to the start of
the 2005-2006 school yeaf". The Respondent School District’s letter also
indicated that it wished to convene anA IEP meeting either at the end of
July or the beginning of August on a date convenient to Petitioner’s
mother and that personnel from Petitioner’s current educational
placement would be invited “regarding Petitioner’s [name deleted] most

current academic and functional performance”.

15. In March 2005, Petitioner’s mother informed the Respondent

| School District that she would enroll Petitioner as a student in the District

under the District’s open enrollment policy. Petitioner does not and did
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not qualify for enrollment under Policy J-0750 (JFAA)“.

16. On March 18, 2005, Petitioner’s mother requested that the
Respondent School District re-evaluate Petitioner for his special education
needs. A meeting was thereafter set for April 13, 2005 to review
Petitioner’s special education eligibility.

17. The Multidisciplihary Evaluation Team (MET) met on April 13,
2005. Petitioner’s—progress was reviewed and -additional— test-
ing/evaluation was agreed to. Petitibner’s mother reported to the Team
that Petitioner has “blossomed”, that he is performing more independent
tasks, that he has stopped taking medication, that he is advocating for
himself, that he is more confident now, that he is typing ‘fast’ and that

o

SR F-titioner's mother informed the Team that she was

going to have a nonverbal cognitive evaluation performed, the results of
which she would provide to the Respondent School District upon its
completion. The Team members agreed to meet again when the

testing/evaluation had been completed.

‘The undersigned takes administrative notice of the Policy as it was attached as an
exhibit to the Respondent School District’s Motion for Summary Judgment.
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18. On May 25, 2005, the MET Team met again for a re-evaluation
review meeting. The nonverbal cognitive evaluation had been performed
on May 10 but the report was not available to the Team at the May 25
meeting. The Team agreed that a Respondent School District psychologist
would observe Petitioner at his current school, the Team agreed that the

psychologist would discuss with the Special Education Director the issue

-of including NN n Petitioner’s eligibility categories as a

—eligibility category and the Team agreed to

meet again after the nonverbal cognitive evaluation and the class

observation was available.

19. On June 8, 2005, the Special Education Director sent a Prior

Wni%tten Notice to Petitioner’s mother in which she wrote “Basedon the

student is not eligible for this+

state criteria for
?EtQQQJ;X at‘:,?‘thig. time. Parent has stated that an evaluation has been
completed at the Psychology Center [name deleted] and will be shared
with the team. The team will reconvene once the evaluation report is
provided and an observation by the school psychologist for the home —

school [name deleted] is conducted.

20 In June 2005 Petltloners mother enrolled Petitioner in the

Respondent School District but, on June 29, 2005, she WIthdrew h|m from
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the District. On the next day, Petitioner’s mother filed a due process

hearing request alleging numerous violations of law by the Respondent

School District.
21. The nonverbal cognitive evaluation was conducted by the 2005
evaluator [name deleted] on May 10, 2005 but the report was not

delivered to the Respondent School District by Petitioner’s mother until

~—July 22, 2005.-The 2005 evaluator [name deleted] was contacted by

,Petitioner’s mother becauge Petitioner’s mother thought that the 2003

evaluator’s [name deleted] evaluation “may have been impacted by

i T . /! the

conclusion of her evaluation, the 2005 evaluator’'s [name deleted]

diagnostic impression was recorded as:

Petitioner’s [name deleted] presentation is com-
plex and multifaceted. Medical/developmental
_ history indicates the following diagnoses: gl
- g \onverbal cognitive ability is

within gl range of intellectual impairment.
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Eligibility for special education services should be
considered. Petitioner's [name deleted] delays in
nonverbal cogn'itive ability indicate that his rate of
learning is slower than his typical peers. He will
need specific instruction and intense repetition of
information to over learn concepts and strategies.
Generalization to novel situations may require
cuing and prompting initially to support his ability

-~ to learntogeneralize.

.

22. The Special Education Director sought dates for which Peti-
tioner’s mother would be available for another Team meeting and August
1, 2005 was selected as the meeting date. Representatives from
Petitioner’s private school could not attend on August 1 so the meeting
was postponed to August 5.

23. On August 3, 2005, Petitioner’'s mother was called out of state
for a family emergency and she was unable to attend the Team meeting
on August 5°. The private school representatives did not indicate their
availabi.IAi’t;y to attend the August 5 meeting so the meeting,;.proceeded in

the absence of Petitioner's mother and representatives of the private

°0On the previous day, 'August 2, 2005, Petitioner's mother told the Special Education
Director that she, Petitioner's mother, would not attend the Team meeting on August 5.
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school.

24. The MET Team concluded at the August 5, 2005 meeting that
Petitioner continued to need special education services as a m
S student having an SN ond SN
. An IEP waé written at the meeting which included special

education services in the areas of reading/language arts, math, academic

lab and speech therapy’. .
25. On August 9, 2005, the Special Education Director sent a Prior

Written Notice to Petitioner’s mother informi‘ng her that the Team met
and “based on the data, the student continues to be eligible in the
category of (E NG

26. The Special Education Director later wrote to Petitioner’'s mother
and suggested three alternative dates in September for a meeting.

Petitioner’s mother did not respond to the Special Education Director’s

*The private school representative telephoned the Special Education Director after
the MET meeting and told her that the private school representatives were not available
that day. In their absence, the Team thought that, since the private school representatives
attended the April 13 and May 25 meetings, the Team had enough information about
Petitioner’s present levels of academic performance.

"The Special Education Director had been told by Petitioner's mother that Petitioner
did not have a special education program available at either the private school orin the
. Respondent School District. The Special Education Director wanted an IEP in place at the
beginning of the 2005-06 school year in the Respondent School District which could be
adapted as needed after Petitioner would enroll in the District.
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letter regarding meeting dates.

27. As a result of the due process hearing request, the undersigned
ordered additional evaluations to be conducted as Petitioner’s mother had
requested and Petitioner’s mother signed her consent to those evalua-

tions®. The undersigned further ordered that the parties convene an IEP

| meeting upon completion of the evaluations after which Petitioner’s
- mother would inform the Respondent School District whether shewould

enroll Petitioner in the District. \ .

28. On December 20, 2005, after the requested evaluations had
been completed, a Multidisciplinary Evaluation Team (MET) met to
consider Petitioner’s eligibility for special education and to develop an IEP
for Petitioner®.

29. At the December 20, 2005 meeting, the Team reviewed both the
historical and current evaluation and assessment data it had in its

possession. As a result of the meeting, the Team report indicated “the

®Petitioner's mother sought to have herself declared the prevailing party to whom
attorney’s fees should be awarded prior to the completion of the evaluations, prior to an
IEP conference and prior to an evidentiary hearing.

*Prior to the MET/IEP meeting, through a Motion for Summary Judgment filed by the
Respondent School District, virtually all of Petitioner's due process claims were dismissed

by the undersigned. The only remaining issue was whether the Respondent School District |

~offered an appropriate IEP for a parentally-placed private school student (secondarily, the
undersigned would consider compensatory services if Petitioner's mother could prove that
the delay in offering an appropriate IEP was District-caused).
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